
IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

JOYCE LONEY,

Plaintiff,

1.:15CY292

USAA FEDER,{L SAVINGS BANK

Defendant.

RECOMMENDATION OF UNITED STATES MAGISTRATE JUDGE

This mattet is before the court upon Defendant USAr\ Federal Savings Bank's ("USAÁ

F'SB') motion to confitm award of arbittatot ("motion to confitm") (Docket Enty 24)

pursuant to 9 U.S.C. $ 9. PlaintiffJoyce Loney did not file a response. ,{. headng was held in

this matter on Âpdl 20,201,6. (Jea Minute Entry dated 4/20/201,6.) Plaintiff failed to appear.

Fot the reasons stated below, the court will tecommend that Defendant's motion be gtanted.

I. BACKGROUND

On ot about February 25, 201.5, pto se Plaintiff filed a complaint assetting claims

against USAA FSB in the Superiot Court in Surry County, North Catoltna. (Docket Entry 3.)

On Apdl 3,201,5, that action was removed to this court by USAA FSB. (Docket Entry 1.)

On Aptil 1,3,2015,at US,{Â FSB's tequest (Docket E.rry 11), the court stayed the proceedings

in this action pending the outcome of an arbittation proceeding before the American

Arbitration Association ("r\ÂÂ") initiated by Plaintiff and her husband. Q)ocket Entry 13.)

An arbitration hearing was subsequently held before AAA Arbitrator James F'. Petelle,
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and on October 26, 201.5, the ,trbitratot issued an awatd finding against Plaintiff and her

husband with respect to theit claims against USAA FSB, and finding in favot of US.A,A FSB

on several claims against Plaintiff and her husband. (Docket Entty 25-3.) OnJanuary 29,

2015, Plaintiff filed a motion to vacate the arbitation award (Docket Etttty 22) which the

corut denied as frivolous. (Docket Entry 23.) On February 23,201'6, USAA FSB moved to

confrm the award (Docket F;ntry 24). On March 3,201.6, counsel fot USAA FSB filed an

affidavttshowing that the motion to confum had been served upon Plaintiff and het husband.

(Docket F;ntry 26.) On March 24,201.6, Plaintiff filed a motion for an extension of time to

respond to the motion to confrm. Q)ocket Entty 28.) This court gtanted Plaintiffs request

for an extension of time to file a response, allowed het until Apdl 1.8,201,6, to file a response,

and ordered her to appear at ahearing on ,tptil 20,2016. Q)ocket Entty 33.) Plainti ff failed,

to respond within the time allowed by the court. On Apdl 20,2016, this coutt held a hearing

on USAA FSB's motion. Counsel fot US-AA FSB was present, but Plaintiff failed to appear

as ordeted. PlaintifPs husband has not appeared ot filed any papers.

II. DISCUSSION

Pursuant to 9 U.S.C. $ 9:

If the parties in thei-r agreement have agreed that a judgment of the court shall

be entered upon the award made pursuant to the arbitration, and shall specify
the court, then at any time within one year after the award is made 

^ny 
pafiy to

the arbitration may apply to the court so specified for an order conftming the
award, and thereupon the court must grant such an order unless the award is

vacated, modified, or corrected as ptesctibed in sections 10 and 1L of this title.
If no coutt is specified in the agreement of the parties, then such application
may be made to the United States court in and for the district within which such

awatd was made.

9 U.S.C. S 9. "A conlrmation proceeding undet 9 U.S.C. $ 9 is intended to be summaq/:
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confirmation can only be denied if an award has been cotrected, vacated, or modifìed in

accordance with the Federal Arbittation Act." Ta/or u. I'{ehon,788 F.2d 220,225 (4th Cit'

1986). "[O]nce the three-month period has expited, an attempt to y^c te an ar.l¡ittatton award

could not be made even in opposition to alater motion to conftm." Tajtl0r,788 F.2d at225

(citationomitted); see also 9 U.S.C. $ 12 ("Notice of amotion tovàc te, modiSr, orcorrectan

award must be served upon the adversepzrfty ot his attotney within thtee months aftet the

award is ñled or deliveted.").

Here, the award has not been corrected, vacated, or modified, and the time to move to

lracate the award expired on Janvary 26, 2016, three months after entry of the arbittation

award. Plaintiff did ñle a motion to v^cate the arbttation award onJanuary 29,201,6, but the

court, after reviewing the motion and attached documents, denied it as ftivolous, indicating

that Plaintiff "has done nothing more than disagree with the arbitrator's findings and

conclusions." (Docket Entry 23.) Additionally, USA,A. FSB has filed evidence that the motion

to confrm was served on Plaintiff and her husband (rae Docket Entry 26), and Plaintiff has

acknowledged service by filing â response to the motion. (Docket Ettry 28.) The coutt finds

that the motion to confirm atbittation was âppropriately served on Plaintiff and her husband

in accordance with 9 U.S.C. $ 9. Futhermore, the court fìnds that USA,A, FSB complied with

9 U.S.C. $ 13 by filing the papers for the motion to confum, including the agteement to

arbiftate, pocket Entry 25-1) and the awatd (Docket Entty 25-3). Thus, US,A.Â FSB's motion

to conftm should be granted.
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III. CONCLUSION

For the reasons stated herein, IT IS HEREBY RECOMMENDED that USAA FSB's

motion to confum award of arbíttator (Docket E.ttty 24)be GRANTED

oe L. S7ebster

tvtay 3, ,zorc
Duham, Noth Caroltna

United States Magistrate Judge
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